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Lower Court Case No. 904904147

Plaintiff/Appellee,

Court of Appeals Case No. 950107

-vsSANDY KEVIN NELL,
Defendant/Appellant.

Priority Classification 15

APPEAL BRIEF OF APPELLANT

APPELLANT (hereafter "Defendant" or "Husband") submits the
following as his brief of Appellant herein:
JURISDICTIONAL STATEMENT
Jurisdiction to review the final Order and Judgment herein is
vested in the Utah Court of Appeals, pursuant to Utah Code Ann.
§ 78-2a-3(2)(i) (1994, as amended).
NATURE OF PROCEEDING
The matter below arose as a Quiet Title action and a Petition
for Modification of a 1991 Decree of Divorce, which were later
consolidated under the Divorce case number. This is an appeal from
an Order and Judgment entered by the trial court which interprets
1

certain provisions of the Decree of Divorce, awards Plaintiff
judgment for allegedly delinquent alimony and child support, and
awards attorney's fees to Plaintiff.
STATEMENT OF THE ISSUES ON APPEAL
1.

Did the trial court err in finding that the Decree of

Divorce was not ambiguous, as the Decree related to the division of
proceeds from the sale of the parties' marital residence?
2.

Did the trial court err in refusing to allow Defendant

reimbursement for one-half of all the medical expenses he incurred
on behalf of the parties' minor children?
3.

Did the trial court err in awarding Plaintiff a judgment

for $5,083.00 in allegedly delinquent alimony?
4.

Did the trial court err in awarding Plaintiff a judgment

for $1,982.04 in allegedly delinquent child support?
5.

Did the trial court err in awarding Plaintiff attorney's

fees in this matter?
DETERMINATIVE PROVISIONS, CASES. STATUTES AND RULES
Whitehouse v. Whitehouse, 790 P.2d 57, 60 (Utah App. 1990)
(holding the threshold question of whether a writing is ambiguous
is a question of law and the trial court's interpretation

is

permitted no assumption of correctness).
Lynale v. Lynaler 831 P.2d 1027 (Utah App. 1992) (holding in
2

a divorce action that a document is ambiguous if its terms are
incomplete to an extent that they create confusion as to its
meaning).
Williams v. Miller, 794 P.2d 23, 26 (Utah App. 1990)(holding
extrinsic evidence as to the parties' intention may be received and
considered by the court).
Lynale v. Lynglef 831 P.2d 1027 (Utah App. 1992)(stating, in
interpreting the language of a divorce decree, that the cardinal
rule of interpretation of documents is to give the effect of the
parties' intentions).
Home Sav. & Loan v. Aetna Cas & Sur., 817 P.2d 341, 347-48
(Utah App. 1991)(holding that an ambiguous writing is construed
against the drafter).
Edwards & Daniels Architects, Inc. v. Farmers' Properties,
Inc., 865 P.2d 1382 (Utah 1983) (holding that any ambiguity in a
writing is construed against the drafter).
STANDARD OF REVIEW
The standard of review on appeal in this case as to the first
issue on appeal is that the trial court is granted no presumption
of correctness.
1990).

Whitehouse v. Whitehouse, 790 P.2d 57 (Utah App.

The standard of review is the abuse of discretion standard

as to all other issues on appeal.
3

The trial court has broad

discretion and so long as that discretion is exercised within the
confines of proper legal standards as set by the appellate courts
of the State of Utah, and so long as the facts and reasons for the
decision

are set

forth

in appropriate

findings of fact and

conclusions of law, the appellate court should not disturb the
resulting order.
The appellate court should review the factual findings of the
trial court under the "clearly erroneous" standard.

A finding is

"clearly erroneous" when "although there is evidence to support it,
the reviewing court on entire evidence is left with the definite
and firm conviction that a mistake has been committed."

State v.

Walker, 743 P.:d 191, 193 (Utah 1987).
STATEMENT OF THE CASE
This is an appeal from the final Order and Judgment entered in
the Third Judicial District Court in and for Salt Lake County,
State of Utah, the Honorable J. Dennis Frederick, District Court
Judge, presiding.
The trial court entered the final Order and Judgment on
January 20, 1995.

A copy is attached hereto as Appendix "A".

Defendant filed a timely notice of appeal on February 6, 1995. A
copy is attached hereto as Appendix "B."
There are no motions pending in this action pursuant to Rules
4

50(a), 50(b), 52(b) , 54(b) or 59 of the Utah Rules of Civil
Procedure.
STATEMENT OF FACTS
The parties were husband

and wife having been divorced

pursuant to a Decree of Divorce drafted by Plaintiff's counsel and
entered by the Third Judicial District Court on or about February
8, 1991. (The Decree of Divorce was introduced at trial as Exhibit
3 and a copy is attached hereto as Appendix "C")
Pursuant to paragraph 2 of the Decree of Divorce, the proceeds
of the sale of the marital residence were to be distributed
pursuant to the following terms: a. all costs and expenses of sale
including real estate commissions; b. the balance due on the
mortgage; c. any costs of repairs to sell the home; d. Plaintiff to
be reimbursed for any reduction of mortgage commencing in February,
1991, until the date of the sale; e. Plaintiff and Defendant to
equally divide the remaining balance.
The Decree of Divorce does not specify whether or not the
loans made to the parties by the parents of both parties to
purchase the land and construct the martial residence were to be
repaid from the proceeds of the sale of the marital residence. (TR
5-7, 42-4 3) Further, the Decree of Divorce does not define the term
"all costs and expenses of sale" to either include or exclude the
5

repayment of said parental loans.

(TR 5-7, 41-43)

Both parties

testified that it was their individual intent that their respective
parents be repaid, with Plaintiff's parents to be paid $17,500.00
and Defendant's parents to be paid $26,800.00.

(TR 5-7, 41-43)

It

was also the understanding of Defendant's father that the loans
were to be repaid at the time the marital residence was sold.

(TR

54; Trial Exhibit No. 4)
On or about October 12, 1993, the parties sold their former
marital residence.

At closing they divided the proceeds of the

sale of the property equally, and then subtracted from Plaintiff's
equal share to account for some personal debts owed by Plaintiff to
Defendant (for breast surgery, a business start-up loan, and money
she received from the purchasers of the marital home prior to the
sale), and to account for moneys due and payable by Plaintiff to
Defendant under the terms of the Decree of Divorce for one-half of
the children's medical expenses, and for costs to remodel the
marital home prior to sale.

(TR 16-17)

(Defendant's accounting of

the proceeds of the sale of the marital residence is provided in
Trial Exhibit No. 4, a copy of which is attached hereto as Appendix
fl

D.fl)
At Plaintiff's insistence, and after Plaintiff threatened to

refuse to close on the property, Defendant gave in to Plaintiff's
6

demand that she receive additional money from the closing in an
amount which would be sufficient to allow her to purchase a new
house.

(TR 52-53, referring to Trial Exhibit 29, an Affidavit by

Ray G a m , which was entered into evidence by stipulation, in lieu
of testimony by Ray Garn.

A copy of this affidavit is attached

hereto as Appendix "E.")
After nearly five hours in the real estate closing office,
Defendant agreed to give Plaintiff said additional money to allow
her to buy a new house in lieu of or as a "prepayment" of one years
child support payments.

(TR 52-53, referring to Trial Exhibit 29,

an Affidavit by Ray Garn, which was entered into evidence by
stipulation, in lieu of testimony by Ray Garn.) Plaintiff received
an additional $10,476.22 from the closing of the house over and
above her one-half share after the set-off and accounting between
the parties for the payment of her personal debts and the items she
was ordered to pay pursuant to the Decree of Divorce, and the sums
Defendant owed her. (TR 15-17; Trial Exhibit No. 4) Although this
amount is in excess of one year of child support (which amounts to
$7,200.00), the negotiated amount was arrived at through the good
faith negotiation of both parties. (TR 15)
For some reason unknown to Defendant, Plaintiff subsequently
approached the Utah State Office of Recovery Services and claimed
7

that Defendant was late paying his child support and requested his
wages be garnished, notwithstanding the parties' child support
prepayment agreement at closing.

(TR 40)

This action was the

underlying reason for Defendant's actions herein.
Defendant then filed a quiet title action to recover the funds
owing pursuant to the parties' negotiation, and a Petition for
Modification to terminate alimony and to recover medical cost
reimbursements due him under the Decree of Divorce.
In Plaintiff's counterclaim to the Petition for Modification,
Plaintiff claimed that Defendant was delinquent in his child
support and alimony obligations, and that Defendant had not paid
his one-half of the medical and dental expenses she had incurred on
behalf of the parties' minor children.
On the relevant issues, the trial court ruled at the time of
trial as follows:
(1) Defendant's Quiet Title Complaint was dismissed, (TR
84).

This ruling was based on the court's specific finding that

the Decree as neither "ambiguous" nor "sufficiently lacking in
detail to warrant interpreting the language." (TR 82)

On this

basis the lower court awarded to Plaintiff the $7,200.00, which was
the child support prepayment sum held in escrow.

(TR 84)

(2) Plaintiff was awarded a judgment for additional extra
8

funds at closing based on her counterclaim against Defendant in the
sum

of One Thousand

Six Hundred

Thirty

Dollars

and

67 cents

($1,630.67), (TR 82). This was based on the trial court's finding
that Plaintiff was coerced into compromises and concessions at the
closing of the marital residence.

(TR 82)

(3) Plaintiff was awarded a judgment against Defendant
for delinquent alimony in the sum of Five Thousand Eighty-Three
Dollars ($5,083.00), (TR 82) This finding was based on the court's
finding that Plaintiff's testimony on alimony was more credible
than Defendant's testimony, notwithstanding the fact that records
from the State of Utah (Trial Exhibit No. 13), show no arrearages.
(TR 82)

(A copy of this accounting is attached hereto as Appendix

"E.")
(4) Plaintiff was awarded a judgment against Defendant
for delinquent child support in the sum of One Thousand

Nine

Hundred Eighty Two Dollars and 4 cents ($1,982.04), (TR 82)

This

was based on the trial court's finding that Plaintiff's testimony
on child support was more credible than Defendant's testimony.

(TR

82)
(5) Plaintiff was awarded a judgment against Defendant
for attorney's fees and costs in the sum of Four Thousand Three
Hundred Eight Dollars ($4,308.00).
9

(TR 83)

This judgment was

based on the court's finding of reasonableness, notwithstanding the
trial

court's refusal to permit Defendant to

Plaintiff's current family income.

inquire

as to

(TR 71, 83)

(6) Defendant was awarded a judgment against Plaintiff in
the amount of One Thousand Eight Hundred Ninety Dollars and eighty
three cents

($1,890.03) for one-half of the medical expenses

incurred by Defendant on behalf of the parties' minor children,
notwithstanding

unre^rted

testimony

and

documentary

evidence

showing medical and dental expenses incurred by Defendant on behalf
of the parties' minor children in the amount of $11,098.21. (TR 810)
From the adverse judgment in the lower court, Defendant filed
a timely notice of appeal.
SUMMARY OF ARGUMENT
The trial court erred in finding that the Decree of Divorce
was not ambiguous.

Both Plaintiff and Defendant testified that

they expected to repay his or her respective parents for the money
the parties received from their respective parents at the time the
marital residence was sold.

The Decree of Divorce did not define

the phrase "all costs and expenses of sale" or "any cost of
repairs" either to include or exclude the repayment of said loans.
Therefore, the Decree of Divorce is ambiguous and the intent of the
10

parties should be followed.
The trial court also erred in awarding Plaintiff the sum of
$5,083.00 in allegedly delinquent alimony.

Specifically, that

court ignored the information contained in Trial Exhibit No. 13,
which

showed

no

alimony

arrearages,

and

ignored

Plaintiff's

testimony that she had no evidence to show any alimony arrearages
save her own testimony and that the amount claimed was merely an
"estimate."
The

(TR 41)

trial

court

erred

in

awarding

Plaintiff

the

sum

of

$1,982.00 in allegedly delinquent child support. Specifically, the
court ignored testimony of Defendant, that after the parties'
respective parents were repaid, Defendant prepaid child support in
the amount of $7,200.00 in February, 1994.
The trial court again erred in refusing to require Plaintiff
to pay one-half of the out-of-pocket medical and dental expenses
incurred by Defendant on behalf of the parties' minor children.
Specifically,

Defendant

provided

evidence

to

the

court

of

$11,098.21 in said expenses and the court permitted only $1,890.03
to be subject to reimbursement.

This is a violation of Utah Code

Ann. §78-45-7.15(5), which states as follows:
The order shall require each parent to share
equally all reasonable and necessary uninsured
medical expenses . . . .
11

It is also in violation of paragraph 16 of the Decree of
Divorce providing that the parties would share medical expenses
equally.
ARGUMENT
I.

THE TRIAL COURT ERRED IN FAILING TO FIND THAT THE DECREE
OF DIVORCE WAS AMBIGUOUS ON THE ISSUE OF THE DIVISION OF
THE PROCEEDS OF THE SALE OF THE MARITAL RESIDENCE, IN
THAT THE DECREE DID NOT SPECIFY WHEN, IF, OR HOW THE
LOANS FROM THE PARTIES' RESPECTIVE PARENTS WERE TO BE
REPAID

"Language in a written document is ambiguous if the words used
may be understood [by the parties] to support two or more plausible
meanings." Whitehouse v. Whitehouse, 790 P. 2d 57, 60 (Utah App.
1990) (interpreting an ambiguous phrase contained in a decree of
divorce).

The Whitehouse court further stated that "[a] court is

justified in determining that a contract or order is ambiguous if
the terms are either unclear or missing."

Id.

See also Lyngle v.

Lyngle, 331 P. 2d 1027 (Utah App. 1992) (holding in a divorce action
that a

ocument is ambiguous if its terms are incomplete such that

they create confusion as to its meaning).
In the case on appeal before this Court, the Decree of Divorce
drafted by Plaintiff pursuant to a stipulation of the parties is
ambiguous because it provides absolutely no guidance as to whether
or not loans made by the parents of both parties to construct the
12

martial residence are to be repaid, pursuant to the holding in
Whitehouse, despite testimony of both parties that they intended
each parties' parents to be repaid.

(TR 5-7, 42-43)

Further, the

Decree of Divorce does not define the term "all costs and expenses
of sale" to either include or exclude the repayment of said loans.
(TR 5-7, 42-43)

The Decree is silent as to disposition of these

loans in the debt distribution of the Decree, despite the fact that
both parties acknowledge the debts.

(TR 5-7, 42-43) Therefore, the

Decree is clearly ambiguous, as terms are "missing" within the
meaning of the Whitehead holding.
Where a Decree of Divorce is ambiguous, the rules that apply
to the interpretation of contracts are applicable.

Theirefore,

extrinsic evidence as to the parties' intention may be received and
considered by the court. Williams v. Miller, 794 P. 2d 23, 26 (Utah
App. 1990) (interpreting the meaning of a decree of divorce so far
as it relates to the division of a marital debt).

See also Lyngle

v. Lyngle, 831 P.2d 1027 (Utah App. 1992) (stating, in interpreting
the

language

of

a divorce

decree, that the

cardinal

rule of

interpretation of documents is to give the effect of the parties'
intentions).
Further, it is a standard rule of contract interpretation that
ambiguous provisions of a writing (such as a Decree of Divorce) are
13

to be construed against the drafter, the Plaintiff in this case, to
avoid misrepresentation by the drafter. Home Sav. & Loan v. Aetna
Cas & Sur. f 817 P.2d 341, 347-48 (Utah App. 1991).

See also

Edwards & Daniels Architectsf Inc. v. Farmers' Properties, Inc.,
865 P.2d 1382 (Utah 1983) (holding that any ambiguity in a writing
is construed against the drafter).
There is an ambiguity that has arisen concerning the meaning
of paragraph 2 of the Decree of Divorce which provides for the
division of the proceeds from the sale of the marital residence,
and/or paragraph 7 providing for disposition of marital debt.
Therefore, applying the cases discussed herein, the trial court
should have interpreted the language of the Decree of Divorce
against the Plaintiff, in the absence of extrinsic evidence,
because it was Plaintiff's counsel who failed to include provisions
discussing the repayment of the loans from the parties' respective
parents anywhere in the Decree of Divorce.
Given this ambiguity, the trial court should have enforced the
parties' agreement arrived at during the closing of the sale of the
parties' marital residence, under which Plaintiff received an
additional $10,476.22, over and above her one-half share of the
proceeds of the sale of the marital residence in exchange for a
$7,200.00 pre-payment credit against Defendant's child support
14

obligation. (TR 15-17, Trial Exhibit No. 4)
II.

IF THE TRIAL COURT ERRED IN NOT FINDING THE DECREE OF
DIVORCE AMBIGUOUS, THE TRIAL COURT ERRED IN FINDING THAT
DEFENDANT OWES ANY SUM FOR DELINQUENT CHILD SUPPORT, AND
THE CASE SHOULD BE REMANDED TO THE TRIAL COURT FOR
FINDINGS ON THE ISSUE OF CHILD SUPPORT.

Defendant acknowledges his obligation to marshall the evidence
in support
delinquent

of the
child

court's

support

finding

and

then

on the

issue

demonstrate

of

allegedly

that the

trial

court's findings were "clearly erroneous", and thereby an abuse of
discretion.
The totality of the evidence presented by Plaintiff on the
issue of alleged child support arrearages is provided in pages 60
through 61 of the trial transcript and basically consists of Trial
Exhibit No. 19 entitled "Accounting on Delinquent Child Support,"
showing alleged child support arrearages of $330.34 per month for
a period of six months for a total of $1,982.04.
Exhibit No. 19 is attached hereto as Appendix "F.")

(A copy of
The only

testimony from Plaintiff on this issue was to confirm the numbers
contained in the subject trial exhibit.

(TR 60-61)

It appears that Plaintiff's entire argument is based on a
assumption that the Decree of Divorce was not ambiguous, therefore
leading to the proposition that the parties' parents were not to be
repaid for the amounts provided to the parties, therefore leading
15

to the conclusion that Plaintiff did not receive additional funds
at the closing of the sale of the former marital residence as a
prepayment of Defendant's future child support obligations.
The basis of Plaintiff's argument and the trial court's award
of judgment are clearly erroneous for the following reasons: First,
Utah case law, such as the cases of Whitehouse, Lyngle and others
cited above, supports the proposition that were a Decree of Divorce
is subject to multiple interpretations, as this Decree is, it is
ambiguous

and

should

be

Plaintiff in this case.
Divorce

it.

ndeed

construed

against

the drafter, the

If this Court determines the Decree of

ambiguous, the trial court's

finding that

Defendant is c elinquent in child support payments is clearly
erroneous. Secc:. ;, evidence presented to the court also shows that
both parties intended that the loans from their respective parents
.e repaid.

(TR 5-7, 41-4 2)

This testimony also fails to support

Plaintiff's claim and the trial court's implicit finding that the
parties' respective parents were not to be repaid from the proceeds
of the sale of the marital residence. This once again demonstrates
that the court's finding was clearly erroneous, and supports
Defendant's proposition that Plaintiff received funds over and
above her one-half share of the proceeds of the sale of the marital
residence, as a prepayment of child support.
16

III. THE TRIAL COURT ERRED IN FAILING TO PERMIT DEFENDANT TO
OBTAIN REIMBURSEMENT FOR ONE-HALF OF THE MEDICAL EXPENSES
INCURRED ON BEHALF OF THE PARTIES' MINOR CHILDREN
Utah Code Ann. §78-45-7.15(5), states as follows:
The order shall require each parent to share
equally all reasonable and necessary uninsured
medical expenses . . . .
A similar statement was contained in paragraph 10 of the parties'
Decree of divorce.
Defendant acknowledges his obligation to marshall the evidence
in support of the court's finding on the issue of Plaintiff's
reimbursement of Defendant for medical expenses incurred on behalf
of the parties' minor children, and then demonstrate that the trial
court's findings were clearly erroneous and thereby an abuse of
discretion.
The totality of the evidence presented by Plaintiff on the
issue of medical expenses incurred on behalf of the parties' minor
children

is

provided

in

pages

17-24

and

66-67

of

the

Trial

Transcript, and basically consists of Trial Exhibits Nos. 23 and
24, with Exhibit No. 2 3 entitled

"Accounting Based on Medical

Expenses," and Exhibit No. 24 entitled "Medical Expenses for Mindy
or Grandson Travis."

(A copy of these trial exhibits is attached

hereto as Appendix "G.")

The only testimony from Plaintiff on the

issue of medical expenses incurred by Defendant on behalf of the
17

parties' minor children was to confirm the information contained in
Trial Exhibit No. 23 and 24 (TR 66-69).
Defendant presented a different accounting of medical expenses
showing a much larger list of medical bills he had paid, together
with supporting documentation of the bills.

Plaintiff failed to

refute the evidence for the following medical expenses which had
been paid by Defendant for the children:
SUMMARY OF OUT OF POCKET MEDICAL EXPENSES
INCURRED BY DEFENDANT FOR PARTIES'
MINOR CHILDREN
MEDICAL INSURANCE CO-PAYS
ADMIT DATE

PATIENT

June 5, 1991
May 22, 1991
August 29, 1991
Sept. 24, 1991
Oct. 26, 1990
August 8, 1991
Sept. 17, 1990
July 30, 1991
Oct. 26, 1990
May 2, 1991
Feb. 9, 1991
August 8, 1991
July 30, 1991
August 29, 1991
Sept. 24, 1991
Sept. 3, 1992
Sept. 19, 1992
Sept. 15, 1992
Sept. 3, 1992
Sept. 11, 1992
Sept. 19, 1992

Travis
Mandy
Mandy
Travis
Trenton
Trenton
Mandy
Mandy
Travis
Mandy
Mandy
Trenton
Mandy
Mandy
Travis
Trenton
Trenton
Mandy
Trenton
Trenton
Trenton

$
$
$
$
$
$
$
$
$
$
$
$
$
$
$
$
$
$
$
$
$
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30..00
47,.50
31..20
31..20
41..00
10..00
41..00
10..00
61..00
90..00
13..00
10..00
10..00
31..20
31..20
10..00
40..00
40,.00
7,.40
10..00
42,.00

Nov. 11/ 1992
Sept. 4, 1992
Nov. 26, 1992
Nov. 20, 1992
Dec. 1/ 1992
Nov. 25, 1992
Nov. 24, 1992
Dec. 14, 1992
Dec. 2, 1992
Dec. 15, 1992
Dec. 14, 1992
Jan. 4, 1993
Sept. 4, 1992
Nov. 30, 1992
Sept. 19 , 1992
July 16, 1993
July 16, 1993
Sept.. 14, 1993
Sept. 11 , 1993
Sept.. 20, 1993
Sept. 20 , 1993
July 14, 1993
July 15, 1993
Sept.. 29, 1993
July 14, 1993
Sept.. 27, 1993
Oct. 26, 1993
Oct. 26, 1993
Dec. 16, 1993
July 16, 1993
Feb. 11, 1994
Feb. 11, 1994
Feb. 12, 1994
Feb. 14, 1994
Feb. 11, 1994
March 3, 1994
Feb. 22, 1994
April 2, 1994
March 18 , 1994
Feb. 11/ 1994
March 1, 1994
Feb. 2, 1994
Feb. 14, 1994

$ 10.00
$ 30.00
$ 22.50
$
8.00
$420.00
$852.06
$ 46.20
$ 70.93
$ 61.60
$ 10.00
$ 40.00
$ 30.80
$ 10.00
$ 17.47
$ 51.90
$ 71.61
$ 61.08
$ 8.66
$ 40.00
$100.00
$ 10.04
$ 48.00
$ 28.35
$ 1.37
$ 98.10
$ 10.00
$ 10.00
$ 10.00
$ 10.00
$502.79
$ 40.00
$ 90.00
$ 10.00
$ 50.00
$200.00
$ 26.50
$ 10.90
$ 40.00
$ 10.00
$ 40.00
$125.00
$ 10.00
$ 50.00

Mandy
Travis
Travis
Trenton
Travis
Travis
Travis
Mandy
Travis
Mandy
Mandy
Travis
Trenton
Travis
Trenton
Mandy
Mandy
Mandy
Travis
Mandy
Mandy
Mandy
Mandy
Mandy
Mandy
Travis
Trenton
Mandy
Travis
Mandy
Travis
Travis
Travis
Travis
Travis
Travis
Travis
Trenton
Mandy
Travis
Travis
Travis
Travis
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May 12, 1994
Feb. 1, 1994
Feb. 14, 1994
April 26, 1994
March 1, 1994
February 17, 1994
June 30, 1994
June 26, 1994
Sept. 24, 1993
Sept. 27, 1993
Sept. 27, 1993
Oct. 28, 1993
Oct. 28, 1993
Oct. 28, 1993
Feb. 15, 1994
Feb. 15, 1994
Feb. 15, 1994
March 21, 1994
March 21, 1994
March 21, 1994
April 27, 1994
April 28, 1994
April 28, 1994
April 28, 1994
May 12, 1994
July 16, 1993
July 16, 1993
Sept. 14, 1993
Sept. 11, 1993
Sept. 20, 1993
Sept. 20, 1993
July 14, 1993
July 15, 1993
Sept. 29, 1993
July 14, 1993
Sept. 27, 1993
Oct. 26, 1993
Oct. 26, 1993
Dec. 16, 1993
July 16, 1993
Feb. 11, 1994
Feb. 11, 1994
Feb. 12, 1994

$ 10.00
$1,427.40
$ 50.00
$ 10.00
$ 20.00
$ 10.00
$ 10.00
$ 40.00
$ 6.65
$ 3.50
$ 4.62
$ 3.21
$ 3.75
$ 4.62
$ 7.57
$ 7.57
$ 7.57
$ 4.54
$ 2.58
$ 3.75
$ 8.13
$ 6.27
$ 8.22
$ 2.65
$ 9.59
$ 71.61
$ 61.08
$ 8.66
$ 40.00
$100.00
$ 10.04
$ 48.00
$ 28.35
$
1.37
$ 98.10
$ 10.00
$ 10.00
$ 10.00
$ 10.00
$562.79
$ 90.00
$ 10.00
$ 50.00

Trenton
Travis
Travis
Travis
Travis
Travis
Travis
Travis
Mandy
Travis
Travis
Trenton
Mandy
Mandy
Travis
Travis
Travis
Mandy
Mandy
Mandy
Travis
Travis
Travis
Travis
Trenton
Mandy
Mandy
Mandy
Travis
Mandy
Mandy
Mandy
Mandy
Mandy
Mandy
Travis
Trenton
Mandy
Travis
Mandy
Travis
Travis
Travis
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August 6, 1992
April 2, 1994

Travis
Trenton

$ 40.00
$ 40.55

MISCELLANEOUS PAYMENTS MADE BY DEFENDANT
TO VARIOUS DOCTORS (OR TO COLLECTION AGENCIES AT
THE REQUEST OF DOCTORS) BY MONEY ORDER OR OTHER
ON BEHALF OF THE MINOR CHILDREN
DATE

PAYEE

AMOUNT

March 5, 1994
August 31, 1993
April 12, 1993
February 25, 1993
Oct. 21, 1992
July 6, 1994
May 25, 1993
Dec. 8, 1993
April 8, 199<*
Jan. 13, 1994
March 5, 1994
October 5, 1993
November 1, 1993
November 1, 1993
April 14, 1993
November 9, 1993
January 18, 1994
April 14, 1993
April 1 4 , 1993
Dec. 8, 1993
Dec. 8, 1993
Dec. 8, 1993

Sublette Ambulance
Russell Sorenson, M.D.D.C.
South Jordan Ambulance
Renton Collection, Inc
Micheal Lowry
Pediatric Radiology
Park View Medical
Robert Carter
Key Bank (Med for Mandy)
Jackson Medical
J.M.S. Billing
LDS Hospital
Damon Clinical Lab
Damon Clinical Lab
CPC Olympus View Hospital
Robert D. Sricca
Robert D. Bricca
Robert Birch
Alta View Hospital
Alta View Hospital
Alta View Hospital
Alta View Hospital
Alta View Hospital
Alta View/Credit Assurance
Alta View Hospital
Alta View Hospital
Alta View Hospital
Alta View Hospital
Allied Clinical Labs
J.H. Medical Imaging

$327.00
$ 42.00
$236.45
$ 47.70
$ 11.00
$ 22.00
$
4.20
$123.45
$ 91.08
$ 28.35
$ 28.35
$ 30.00
$ 37.70
$ 35.90
$100.00
$112.00
$ 50.00
$ 50.00
$ 40.00
$102.80
$ 10.04
$ 40.00
$ 42.59
$ 51.00
$ 40.55
$ 8.60
$ 40.55
$ 8.53
$ 9.00
$ 28.35

January 19, 1994
January 19, 1994
January 19, 1994
Oct. 5, 1993
September 24, 1993
October 3, 1991
September 15, 1993

22

MEDICAL BILLS DUE AND PAYABLE
ON BEHALF OF THE MINOR CHILDREN
STATEMENT DATE

PAYEE

AMOUNT

Aug. 29, 1994
September 7, 1994
July 7, 1994
May 18, 1994
March 17, 1994
June 10, 1994

Credit
Credit
Credit
Credit
Credit
Credit

Assurance/IHC
Assurance/IHC
Assurance/IHC
Assurance/IHC
Assurance/IHC
Assurance/IHC

$613.35
$260.90
$702.62
$167.40
$415.67
$1,427.40

The only rebuttal of even a portion of these expenses was
Plaintiff's claim that some of these expenses were for the parties'
minor

child Mandy

or her

son who was born

in 1993.

(TR 69)

However, this claim was not substantiated with evidence other than
a simple claim by Plaintiff.

(TR 69)

The expenses claimed by Plaintiff to be for the parties7 minor
child Mandy or the parties' grandson, were listed by Plaintiff in
Trial Exhibit No. 24.

(TR 69) However, Plaintiff was again unable

to support her claim that these expenses were in any way incurred
for the birth of the parties' grandchild.
Defendant,

through

testimony

and

documentary

evidence,

supplied to the court evidence that he spent $11,098.21 in medical
expenses on behalf of the parties' minor children.
Exhibit No. 5)

(TR 8-10; Trial

This documentary evidence was uncontroverted by

Plaintiff's counsel on cross examination with the exception of the
23

items discussed above.
The trial court simply ignored Defendant's testimony and
documentary evidence and permitted reimbursement for Defendant on
only those items which Plaintiffs counsel selected from the list
of expenses incurred.

(TR 66, 82; Trial Exhibit No. 24) The trial

court's only finding to support its conclusion was that "Plaintiff
conceded that the Defendant incurred certain medical expenses for
the minor children . . . ." (TR 82) The actions by the trial court
on this question were clearly erroneous and not supported by the
evidence provided.
IV.

THE TRIAL COURT ERRED IN FINDING THAT DEFENDANT OWES ANY
SUM FOR DELINQUENT ALIMONY

Defendant acknowledges his obligation to marshall the evidence
in support of the trial court's finding on the issue of allegedly
delinquent alimony and then demonstrate that the trial court's
findings were clearly erroneous and thereby an abuse of discretion.
The totality of the evidence presented by Plaintiff on the
issue of alleged delinquent alimony arrearages is provided in pages
Trial Exhibit No. 18 and the testimony of Plaintiff (TR 58).

The

jist of Trial Exhibit No. 18 is that Defendant allegedly owed
Plaintiff $17,600.00 in alimony for the period January 1991 through
August 1994, and paid only $12,517.00, for a net difference of
24

$5,083.00.
Appendix

(A copy of Trial Exhibit No. 18 is attached hereto as

"H.")

The only other evidence or testimony made in

support of Plaintiff's claim was a statement by Plaintiff that she
was not sure of the correctness of the claimed delinquent alimony.
(TR 58).
Not only is the alleged alimony amount claimed by Plaintiff
incorrect by Plaintiff's own admission, but it is contrary to the
information contained in documents supplied to both parties by the
Office of Recovery Services.

(See Trial Exhibits No. 13 and 17) (A

copy of Trial Exhibits No. 13 and No. 17 is attached hereto as
Appendix

"I.")

Defendant testified

arrearages now due and owing.

that there

(TR 4-5)

is no

alimony

Defendant's testimony is

supported by Trial Exhibits Nos. 13 and 17, which came from the
State of Utah, the only unbiased entity who kept an accounting of
the alimony, and which clearly show that no alimony arrearages were
due and payable after October 1994, because payment had been made
in full.

Again, the testimony and supporting documentary evidence

shows no alimony was due and payable at the time of trial and the
finding by the trial court was clearly erroneous.
V.

THE TRIAL COURT ERRED IN
ATTORNEY'S FEES AND COSTS

AWARDING

PLAINTIFF

HER

Pursuant to cases interpreting Utah Code Ann. Section 30-3-3,
25

and award of attorneys fees is to be made upon an evaluation of the
following factors: (1) financial need of the receiving party, (2)
the ability of the other party to pay, and (3) the reasonableness
of the requested fee.

Bell v. Bellr 810 P. 2d 489 (Ut. Ct. App.

1991).
On the issue of the financial need of Plaintiff, evidence was
presented that Plaintiff had a historic income of approximately
$1,000.00 per month, based on historical income of $12,400.00 per
year.

(TR

currently

36-37)

not

Plaintiff

working,

as

further

she

has

testified
remarried.

that
(TR

she

is

36-37)

Notwithstanding Plaintiff's remarriage, the court refused to permit
questioning regarding Plaintiff's current family income. (TR 36-37)
Thus, Defendant was prohibited from making any inquiry into
the first of the three Bell factors by the court. (TR 71)

This,

refusal by the trial court was a clear abuse of discretion and
warrants a reversal of the trial court's finding on the matter of
attorney's fees.
CONCLUSION
For the foregoing reasons, the trial court's Order should be
reversed, and this matter should be remanded to the trial court for
entry of a judgment relieving Defendant of the Order and Judgment
entered by this court on January 20, 1995.
26

Defendant should be

found to have pre-paid child support in the amount of $7,200.00.
He should be awarded judgment for one-half his medical expenses
incurred for the children.

He should be found current in his

alimony obligation and awarded attorney's fees and costs in this
matter.
RESPECTFULLY SUBMITTED this 3 i

day of May, 1995.

CORPORON & WILLIAMS

TERRY p. SPENCER, Ph.D.
Attorney for Defendant/Appellant
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CERTIFICATE OF MAILING
I HEREBY CERTIFY that I am employed in the offices of Corporon
& Williams, attorneys for the Defendant/Appellant herein, and that
I caused the foregoing APPEAL BRIEF OF APPELLANT to be served upon
Plaintiff/Appellee by placing two true and correct copies of the
same in an envelope addressed to:
NOLAN
OLSEN
8138 South
Midvale,

J. OLSEN
& OLSEN
State Street
Utah 84047

and depositing the same, sealed, with first class postage, pre-paid
thereon, in the United States mail at Salt Lake City, Utah on the

2>^day of May, 1995.

c:\pleadings\Nell.aba
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JAM 2 0 'SS5
NOLAN J. OL3EN
Utah State Bar No. 2464
OLSEN & OLSEN
Attorneys for Plaintiff
8138 South State Street
Midvale, Utah 84047
Telephone: 255-7176
IN THE DISTRICT COURT OF THE THIRD JUDICIAL DISTRICT
IN AND FOR SALT LAKE COUNTY, STATE OF UTAH

REGINA LYNN NELL,

:

Q.\^ 2 3 3 5
**"

ORDER AND JUDGMENT

Plaintiff,

QASTOGG

vs.
Civil No. 90 490 4147 DA

SANDY KEVIN NELL,

Honorable J. Dennis Frederick

Defendant.

The above-entitled matter having come en for trial on the
21st day of December, 1994, before the Honorable J. Dennis
Frederick; Plaintiff appearing in person and by her attorney Nolan
J. Olsen; and Defendant appearing in person and by his attorney,
Terry R. Spencer; and Plaintiff and Defendant having submitted
evidence to the Court; and Plaintiff and Defendant and other
witnesses having testified; and the Court having consolidated the
civil case of Sandy

940902163;

and

the

Kevin

Nell

Court

vs. Regina

having

taken

Lynn

Nell,

said

Civil No.

matter

under

advisement; and the Court having made its ruling on the 22nd day
of December, 1994, and good cause appearing therefor; and the
court having heretofore made and entered its Findings, of Fact and
Conclusions of Law, and upon motion of Nolan J. Olsen, attorney
for Plaintiff, and good cause appearing therefor,
Page 1 of 4

IT IS HEREBY ORDERED, ADJUDGED, AND DECREED:
1.

That Defendant's Petition to Modify be and the same

is hereby denied, as to distribution of funds from the sale of the
home and payment of Plaintiff and Defendant's parents.
2.

That Plaintiff's Complaint in the civil action Civil

No. 940902163, be and the same is hereby dismissed, as no cause of
action.
3.
against

That Plaintiff be and she is hereby granted judgment

Defendant

based

upon

her

Counter-Claim

in Civil No.

940902163, in the sum of One Thousand Six Hundred Thirty and
67/100 ($1,630.67) Dollars.
4.

That the Lis Pendens filed as Entry No. 5783080 in

Book 6909, Page 1157/1158 on the 1st day of April, 1994 in the
office of the Salt Lake County Recorder's Office, be and the same
is hereby dismissed, terminated and discharged.
5.

That Merrill Title

ordered to deliver the Seven

Company be and it is hereby

Thousand Two Hundred

Dollars held in escrow pursuant

($7,200.00)

to the sale of the property

located in Salt Lake County, State of Utah, to wit:

"Lot 1302

Mountain View Estates #13", to the Plaintiff, Regina Lynn Nell.
6.

That the Divorce Decree in the above-entitled matter

be and it is hereby modified as follows:
a.

That

Plaintiff's

alimony

be

and

is

hereby

terminated as of September 5, 1994.
b.

That Defendant be and he is hereby ordered to

pay to Plaintiff child support for the two
children

in

the

sum

of

Seven

Hundred

(2) minor

Twenty-Seven

($727.00) Dollars per month, commencing January, 1995
Page 2 of 4

i.ai „ l

and continuing
majority

:

the

complete

rhildren reach the

'il^h

,;;-\hool

i,n

age of

their

normal

graduating class, whichever occurs lasr
That when the oldest child reacn^c rruiorit\\
tn_t _-

\.

suppori

- -:;-: '-.-.- ;? hereby ordered to pay *:h^ii

* J r„. -

custody,

based

Defendant

ar

.-

upor

^

;;n-: iare

:;*-^ .

~he

completes

graduating

s- .

n.jn

':»
:f

in her

Plaintiff

-de.\

school

child

and

*hili reaches

:.M. ' i .

rmal

dchever :c ;urs last.

That Plain::::
--. jai::--- Defendant

;

f:r

-. : :

:. . ? _ r

* hereby granted judgment
:-

-

;• \nd Eighty-Three

: *"3 delinquent all r.on%
:lbi.

-iff he and :P.T

against Defendant: f:r : .
Two and C4 . -

" JiZ. 14-

•"
.c

^ hereby granted judgment

Thousand Nine Hundred Eightyi-- :^. -;;:ev child support.

That it: Is hereby

ordered

that

Universal

Income

Withlioldirrj he effected pursuant to Utah Cede Acetate'"-, Section
62A-11-502.

Tiiruher;, pursuant to Utah Code Annotated, Section

62A-I1-502 (4) (r i , an order
processing

fee shall

assessing

be withheld

and

i $7.00 per month chec •:
p..ii 1 to the Office rr

Recovery Services for the purposes of income withholding.
It is further ordered that the Uniform Income Withholding
be and is hereby orderea withheld for child care expense pursuar'i:;
to this Decree cf Divorce.
10. Ihac Plaintiff be and an-j io nereby awarded judgment
against. Defendant for reasonable attorneys' feer :=»r i costs of

Page 3 of 4

court in the sum of Four Thousand Three Hundred Eight ($4,303.00)
Dollars, for the use and benefit of Plaintiff's counsel.
11. That Defendant be and he is hereby awarded a set off
of One Thousand Eight Hundred Ninety and 83/100

($1,890.83)

Dollars for the one-half (j$) medical and dental expenses, which
are attributable to the Plaintiff.
12. That based upon the judgments as set forth above and
the offset for medical expenses, Plaintiff be and she is hereby
awarded judgment against Defendant in the sum of Eleven Thousand
One Hundred Twelve and 88/100 ($11,112.88) Dollars.
DATED this

^jOt^day of January, 1995.
BY THE JCOURT:

CERTIFICATE OF MAILING
I hereby certify that on the
1995, I mailed a true and correct copy of the foregoing, ORDER AND
JUDGMENT, postage prepaid, to the following:
Terry R. Spencer
Attorney for Plaintiff
310 South Main Street, Suite 1400
Salt Lake City, Utah 84101
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T E R R Y R. S P E N C E R , Ph.D.
#6 3 35
A t t o r n e y for D e f e n d a n t
C O R P O R O N & W I L L I A M S , P.C.
310 S o u t h M a i n Street
S u i t e 1400
Salt Lake
*
^iui

DcrJTV CLERK

IN THE T H I R D J U D I C I A L DIS- T ' "
IN A N D FOR S A L T L A K E C O U N T Y , S T A T E OF U T A H

R E G I N A LYNN N E L L ,

CORRECTED NOTICE OF APPEAL

-v-

Case N o . 904904147 DA

SANDY KEVIN NELL,

J u d g e J. D e n n i s F r e d e r i c k
C o m m . M i c h a e l S. Evans

Defendant.
DEFENDANT

T O THE A B O V E - E N T I T L E D

c o u n s e l of r e c o r d , Terry R.
anc'

jndqmeiit. in

Judgment,"

t

A C T I O N , b y ' and through

S p e n c e r , h e r e b y appeals: m e

lirti D i s t r i c t

Court,

entitled

entered

DATED THIS

&^

d a y of

Feb*
}rvc~

j

CORPORON & WILLIAMS

NCERrThJff.
T E R R Y R<. SPENCER;
Attorndy for Defendant

his

i uuil M I - H H V
"Order

and

CERTIFICATE OF MAILING
I HEREBY c

~FY that I am employed in the offices of Corporon

& Williams, attorr.~_s for the Defendant herein, and that I caused
the foregoing NOTICE OF APPEAL, to be served upon Plaintiff by
mailing a true and correct copy of the same to:
Nolan J. Olsen
OLSEN & OLSEN
8138 South State Street
Midvale, Utah 84074

on t h e /ffh

^ y of

ffi>/Uiylf

1995.

I

VltWnU^-JWnfU

SecretaryU
c : \pl*adIn<3»\N«ll.no*

A k r > E > E N D X IXL

;
'
)

^
:*
U

*:T\ ~Jh

4
M

•*-•cr c?"
i

••:

.-x•:J*

-% V ;r

Third Juctciai Dorset

".••9 ".'

• *

FEB 0 8 1S91

ey

L^S^pL/^?^jU^
/J

Qaputy Claflt

NOLAN J. OLSEN
Utah State Bar No. 2464
OLSEN & OLSEN
Attorneys for Plaintiff
8138 South State Street
Midvale, Utah 84047
Telephone: 255-7176
IN THE DISTRICT COURT OF THE THIRD JUDICIAL DISTRICT
IN AND FOR SALT LAKE COUNTY, STATE OF UTAH

ai^asas
REGINA LYNN NEI ,L ,

0

a-^arSi-^o^ -—

DECREE OF DIVORCE
Plaintiff,
vs .
SANDY KEVIN NEI ,L ,
Defendant.

Civil I :io

90490414 J

H o n o r a b l e J. Dennis F r e d e r i c k

The a b o v e - e n t i t l e d m a t t e r h a v i n g come on to b e heard
on the 22nd day of January, 1991, before Commissioner Michael
Evans, plaintiff appearing in person and by her attorney, Nolan
J. Olsen, and defendant appearing in person and by his attorney,
Martin J. Pezely, and plaintiff and defendant having stipulated
in open court, and plaintiff and defendant having each approved
the stipulation in open court, and the court having approved the
stipulation, and plaintiff having been

sworn and

testified

concerning the allegations of her Complaint, and the court having
heretofore made and entered its Findings of Fact and Conclusions
of Law, and

1 ipon mot ion of No 1 an J . Olsen, attorney

plaintiff, and good cause appearing therefor,

for

IT IS HEREBY ORDERED, ADJUDGED, AND DECREED:
1.

That the bonds of matrimony heretofore existing

between plaintiff, REGINA LYNN NELL, and defendant, SANDY" KEVIN
NELL, be and the same are hereby dissolved.
1.

That plaintiff be and she is hereby awarded the

care, custody and control of the three children born as issue of
said marriage, to-wit:

Mandy Lynn Nell, born February 26, 1976;

Travis Sandy Nell, born November 25, 1977; and Trenton J. Nell,
born April

1 2 , 1980, subject

to the

right

of

reasonable

visitations by the defendant which shall include but not be
restricted to the following:
a.

alternating weekends from Friday at 6:00

p.m. to Sunday at 6:00 p.m., with the express provision that due
to the fact defendant's work schedule requires him to work
weekends on occasion, the parties will-work out the weekends such
that defendant can have two weekends each month;
b.

alternating holidays;

c.

Father's Day and defendant's birthday;

d.

a portion of children's birthdays;

e.

Christmas Eve from 12:00 noon until 5:00

f.
g.

Christmas Day from 1:00 p.m. to 8:00 p.m.;
a minimum of two weeks each summer for

h.

such other times as the parties may agree.

p.m.

vacation;
Plaintiff shall have the children on Mother f s Day
and plaintiff's birthday.
2.

That plaintiff be and she is hereby awarded the

use

of

South,

the

heme and r e a l

Riverton,

Utah,

property

until

1 ocated

si ich time

at

as one of

2195 West
the

13250

fo 1 ] owi ng

c ^ntmgenc i e s <>
•. c c u r , t o - w i t i

1 III;;* O O p O b i t e

a.

plaintiff remarries;

b,

p laintiff cohabitates v, :i t:h ai I :i i I ::! :i • :i di ia 1 :;f

o<,'>I J1

c,

\ o u n g e s t c h i 1 d r e a c h e s m a j o r i t y;

d.

plaintiff desires to sell s a i d ho me;

e.

plaintiff no longer resides in said home,

When the first of the above contingencies
said home will be immediately placed

occui ,

for sale and from the

proceeds from said sale, the sums wi11 be distributed as fo11owsi
a.

all costs and expenses of sale including

real estate commissions;
b. the balance due on the mortgage;
c.
d.

any costs of repairs to sell said home;
plaintiff

wi1 ] be reimbursed

for

any

reduction of mortgage commencing in February, 1991, until date of
sale;
e.
plaintiff and defendant will equally divide
the remaining balance3
That plaintiff be and she is hereby awarded, as
her sole and separate property the furniture, furnishings and
fixtures located in the home, with the exception of certain
personal property as agreed to by the parties which will be
awarded to defendant; 1983 Cadillac; 1982 Voltswagon Rabbit; onehalf of savings bonds; one-half of 401k at defendant's place of
employment as of December 31, 1 9 9 0 ; one-half of def endant's

retirement at Utah State Retirement Fund as of December 31, 1990;
and her personal belongings.
4. That defendant be and he is hereby awarded as
his sole and separate property the 1975 Ford pickup; motorcycle;
trail bike; 4 wheel ATV; 3 wheel ATV; one-half of savings bonds;
one-half of 401k at defendant's place of employment as of
December 31, 1990; one-half of defendant's retirement at Utah
State Retirement Fund as of December 31, 1990; and his personal
belongings.
5. That a Qualified Domestic Relations Order shall
be signed by the court awarding to plaintiff one-half interest in
defendant's 401k plan and retirement at Salt Lake County and Utah
State Retirement Fund.
6. That plaintiff be and she is hereby ordered to
assume and pay the mortgage on the home due American Savings;
Jordan School Credit Union; LDS Social Services; South Jordan
City; and any other debts she has incurred since the filing of
the Complaint.
7. That defendant be and he is hereby ordered to
assume and pay the Salt Lake County Credit Union; Internal
Revenue Services; Larry Peterson on medical bills; miscellaneous
medical bills incurred during the marriage; and any other debts
he had incurred since the filing of the Complaint, and hold
plaintiff harmless therefrom.
8 . That defendant be and he is hereby ordered to
pay to plaintiff the sum of $196.33 per child per month, a total
of $589.00 per month, for the support and maintenance of the
I
'minor children, a copy of said child support obligation worksheet

is attached hereto marked Exhibit "A", with the express provisioi i
that pursuant to the statute of the State of Utah that when each
child reaches majority the child, support shall be adjusted based
on the Child Support Schedule.

Defendant shall subtract from the

child support as set forth above the costs of medical insurance
on the minor children.
until each

Defendant shall pay said child support

child reaches majority or completes high

whichever occurs last.

school

Defendant shall pay one-half of said

child support on or before the 5th day of each month and one-ha] f
on or before the 20th day of each monti i.
9,

That defendant be and he i s hereby ordered to

pay to plaintiff the sum of $400.00 per month as alimony until
defendant

remarries,

cohabitates, • :r dies, or there

is a

substantial change of circumstances by reason of plaintiff's
graduating from college and obtaining higher paying employment.
^10.
hereby

ordered

children as

That plaintiff and defendant
to maintain medical

be and they are

insurance on the minor

long as a policy is available at their place of

employment, and plaintiff and defendant should each be ordered to
pay one-half

of medical

and dental

expenses

not covered by

insurance,
11
That plaintiff and defendant be and
hereby ordered to maintain the children as beneficiaries
present group life insurance policies.
12. Thar plaintiff and defendant be and
hereby ordered to assume and discharge their individual
fees and courts costs.

they are
on their
they are
attorney

DATED this

Q

day of 3-<J(r^AJ^^AA/yBY THE COURT:

/ 1991.

A-

COMMT5SIONER SANDRA""' S'JfeJEf

CERTIFICATE OF MAILING
I hereby certify that on the offi£- day of\
M^U/IAU1991, I mailed a rrue and correct copy of the foregoing DECREE OF
DIVORCE, to: Martin J. Pezely, Attorney for Defendant, 23 Maple
Street, Midvale, Utah 84047, postage prepaid thereon.
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A P P E I

AN ACCOUNTING OF THE PROCEEDS OF
THE SALE OF THE MARITAL RESIDENCE

GROSS PPROCEEDS FROM SALE
Less Loan from Plaintiff's Parent's
Less Loan From Defendant's Parent's

$105,864.45
17,500.00
26,800.00

NET PROCEEDS FROM SALE

$61,564.45

Plaintiff's Share of Net Proceeds

$30,782.22

(1) Less one-half of unpaid medical
expenses incurred for the minor
children pursuant to paragraph
10 of Decree

3,038.01 (1)

(2) Less one-half of the repair cost
incurred by Defendant on the
marital home

526.81 (1)

(3) Less the amount paid by Defendant
for Plaintiff's Breast Surgery
(4) Less the Business start up loan
from Defendant to Plaintiff
(5) Less one-half of the money received
by Plaintiff from Buyers priopr to
closing
Subtotal
Plus Amount Plaintiff is to pay to her parents
Total Amount Due to Plaintiff

1,950.00

10,000.00

1,430.00

$13,337.41
17,500.00
$31,337.41

Amount Received by Plaintiff

41,814.13

Overage received by Plaintiff

10,476.72

(1)

This was the origonal amount contained in Defendant's prior
submitted affidavit. This number will be updated at trial.

DEFENDANT'!
EXHIBIT

M

AN UPDATED ACCOUNTING OF THE PROCEEDS OF
THE SALE OF THE MARITAL RESIDENCE

GROSS PPROCEEDS FROM SALE
Less Loan from Plaintiff's Parent's
Less Loan From Defendant's Parent's

$105,864.45
17,500.00
26,800.00

NET PROCEEDS FROM SALE

$61,564.45

Plaintiff's Share of Net Proceeds

$30,782.22

(1) Less one-half of unpaid medical
expenses incurred for the minor
children pursuant to paragraph
10 of Decree

5,549.11

(2) Less one-half of the repair cost
incurred by Defendant on the
marital home

648.85

(3) Less the amount paid by Defendant
for Plaintiff's Breast Surgery
(4) Less the Business start up loan
from Defendant to Plaintiff
(5) Less one-half of the money received
by Plaintiff from Buyers priopr to
closing
Subtotal

1,950.00
10,000.00
1,430.00

$11,204.26
17,500.00

Plus Amount Plaintiff is to pay to her parents
$28,704.26
Total Amount Due to Plaintiff
41,814.13
Amount Received by Plaintiff
13,109.87
Overage received by Plaintiff

DEFENDANT'
EXHIBIT
T\<30

~u\na
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TERRY R. SPENCER #6 3 35
Attorney for Defendant
CORPORON & WILLIAMS, P.C.
310 South Main Street
Suite 1400
Salt Lake City, Utah 84101
(801) 328-1162

IN THE THIRD JUDICIAL DISTRICT COURT
IN AND FOR SALT LAKE COUNTY, STATE OF UTAH
RECINA LYNN NELL,

:
AFFIDAVIT OF RAY GARN

Plaintiff,

:

-vs-

:

SANDY KEVIN NELL,

: Judge J. Dennis Frederick

Defendant.
STATE OF UTAH
COUNTY OF SALT LAKE

Civil No.

: C O M .

904904147 DA

Michael

S.

Evans

)
)ss.
)

Ray Garn, being first duly sworn upon oath, deposes and
states as follows:
1.

I am over the age of 18 and a resident of Salt lake

2.

I am not a party to this action, nor am I related to

County.

:he parties to this action.

However, I am familiar with both

)arties to this action.
3.

I am a real estate agent, licensed to sell real

state in the State of Utah.

I am currently employed by ERA

Village Realtors.
4.

On or about October 12, 1993, I attended the closing

meeting at Guardian Title on the sale of property located at 2195
West 13 250

South, Riverton, Utah.

The sellers of this property

were Regina Nell and Sandy Nell.
5.

During the closing meeting Regina Nell became very

agitated over the amount of equity she was to receive from the sale
of

the subject real property, and demanded that she receive

additional money to allow her to be able to purchase her current
residence.

To solve this problem Sandy Nell offered to prepay

child support payments for one year, and Regina Nell accepted this
offer. Attachment "A11 is a written statement I drafted at the time
of closing pertaining to this issue.
The Affiant Further Sayeth Not.
DATED this l^f

day of

(UpA < <
j^fuiL

, 1994,

Ray Garn j

/2AfrJ>
-r

SUBSCRIBED AND SWORN to before me this
, 1994.

/</

day of

Notary PuMic
^7
Residing in SALT LAKE COUNTY
My Commission Expires:
K^srsj^
J&S&&&S

NOTARTPUBLIC"^

KIMBERLY K. CONNOLLY

k

M7p£3fc\*\
Key Bank of Utah
31
i m&kfli' r}
35 South 1300 East
£V%F&/fj
Salt Lake City. Utah 84t06
'*/ My Commission Expires 9/16/96
STATE Or UTAH

i

.d^EZA^K^L^TSI^fe

ERA® VILLAGE, REALTORS®

Regina Nell told Sandy Nell that she would give up one year
of child support in exchange for a larger amount of proceeds
from the closing on the home shared by them during
their
marriage *

#ay Gam

275 E. 6100 SO. • MURRAY, UT 84107 • 801-263-0878
m
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NOLAN J. OLSEN
Utah State Bar No. 2464
OLSEN & OLSEN
Attorneys for Defendant
8138 South State Street
Midvale, Utah 84047
Telephone: 255-7176
IN THE DISTRICT COURT OF THE THIRD JUDICIAL DISTRICT
IN AND FOR SALT LAKE COUNTY, STATE OF UTAH

SANDY KEVIN NELL,
:
:

Plaintiff,

ACCOUNTING ON
DELINQUENT CHILD SUPPORT

vs.

:

REGINA LYNN NELL,

:

Civil No. 940902163

:

Honorable Glenn K. Iwasaki

Defendant.

Delinquent October 1, 1994

$

669.35

Delinquent July 1994 thru
December 1994 (Based on Decree
and Counter Petition to Modify)
330.34 per month x 6 =

$1,982.04

Monthly Support Per
Child Support Schedule

$723.00

Amount Paid

$392.66

Monthly Due

$33 0.42

Total Delinquent Child Support

Page 1 of 1

$2,651.39

A P P E N D I X

" G "

NOLAN J. OLSEN
Utah State Bar No. 2464
OLSEN Sc OLSEN
Attorneys for Defendant
8138 South State Street
Midvale, Utah
84047
Telephone:
255-7176
IN THE DISTRICT COURT OF THE THIRD JUDICIAL DISTRICT
IN AND FOR SALT LAKE COUNTY, STATE OF UTAH

SANDY KEVIN NELL,
ACCOUNTING BASED
ON MEDICAL EXPENSES

Plaintiff,
vs .

Civil No. 940902163

REGINA LYNN NELL,

Honorable Glenn K. Iwasaki

Defendant.
Grant - Weber - CPC
Olympus View Hospital

$1,331.19

(Plaintiff Advised Defendant
Not to Put Son in Hospital)
1/2 =
Jay Silcox

$ 71.00

Primary Children's

$ 45.00

Holly Cross Jordan Valley

$ 40.00

$665.60

$ 156.00
1/2 =

$ 78.00

UNKNOWN

C r e d i t A s s u r a n c e Agency
Page 1 of 1

$ 403.64

NOLAN J. OLSEN
Utah State Bar No. 2464
OLSEN Sc OLSEN
Attorneys for Defendant
8138 South State Street
Midvale, Utah 84047
Telephone: 255-7176
IN THE DISTRICT COURT OF THE THIRD JUDICIAL DISTRICT
IN AND FOR SALT LAKE COUNTY, STATE OF UTAH

SANDY KEVIN NELL,
:
:

Plaintiff,

MEDICAL EXPENSES FOR
MINDY OR GRANDSON TRAVIS

vs.

:

REGINA LYNN NELL,

:

Civil No. 940902163

:

Honorable Glenn K. Iwasaki

Defendant.

Sublette County Ambulance
Russell L. Sorenson
South Jordan Ambulance
Renton Collection, Inc.
Michael Lowry
Pediatric Radiology
Park View Medical
Robert Later

$
$
$
$
$
$
$
$
$
$
$
$
$
$
$
$
$
$
$
$

Jackson Medical
LDS Hospital
Damon Clinical Lab
Damon Clinical Lab
Robert D. Bird
Robert D. Bird
Robert D. Bird
Robert D. Bird
Alta View Hospital
Alta View Hospital
Alta View Hospital
Page 1 of

327.00
42.00
236.45
47.70
11.00
22.00
4.20
123.45
91.08
28.35
30.00
37.70
35.90
200.00
112.00
50.00
50.00
40.00
102.80
10.00

1

2
|

PLAINTIFF'S
EXHIBIT

4
^y\
1 T\4f>- umn

Alta View Hospital
Alta View Hospital
Alta View Hospital
Alta View Hospital
Alta View Hospital
Alta View Hospital
Alta View Hospital
Allied Clinical

-co- -co-

$

-co

$
-co-

$

£

Total Paid by Defendant
for Mindy and Travis
Plaintiff Regina Nell Paid to Mindy
for Medical Bills

Page 2 of 2

£>

j>
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NOLAN J. OLSEN
Utah State Bar No. 2464
OLSEN 8c OLSEN
Attorneys for Defendant
8138 South State Street
Midvale, Utah 84047
Telephone: 255-7176
IN THE DISTRICT COURT OF THE THIRD JUDICIAL DISTRICT
IN AND FOR SALT LAKE COUNTY, STATE OF UTAH

SANDY KEVIN NELL,
Plaintiff,

:
:

ACCOUNTING ON
DELINQUENT ALIMONY

:

Civil No. 940902163

:

Honorable Glenn K. Iwasaki

vs.
REGINA LYNN NELL,
Defendant.

January 1991 thru August 1994
$400.00 per month

$17,600.00

Paid

$12,517.00
Total Delinquent Alimony

Page 1 of 1

$ 5,083.00
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If you do not receive oil pagus, if you have any problems with
receiving, or if you receive this cummunication in error, please
telephone (001)
and ask for
•
KAX-0O1 536-8V.1.
The inf ormati on contained in this facsimile message is intended
only for the use of the individual or entity named above. If the
reader of this cover sheet message is not. the intended recipient.,
or the employee or agent responsible to deliver it. to the intended
recipient./ you are hex eby notified that any dissemination,
distribution, or copying of this communication
is strictly
prohibited.
If you have received this communication in error,
please notify u.s by telephone immediately.
Our mailing address is:
OFFICE OF RCCQVKflY St:RVl£ES____
Tr

pro, box rsQTr-~'""~

5AJ.T LAtCE CUT, VT. bUl^S

Emma L CW»n | Sail Lake C.ly, Utah d4»4*-ou,,
offwp.rwf, I (301)536-8500

To Terry Spencer
regarding Sandy K Nell and Begina Nell case # 62300108R2
Ohis case is closed paid in f m i r

Sincerly,
Baneo Hbopiiaina

an equal opportunity employer

*&dEj2fj$£<3ptiKttMl/

Reasonablo accommodations per Americans with DIBOI
available with minimum 3 days advanced notlc

